Current Green Paper: Modernising labour law to meet the challenges of the 21st century

This Green Paper has been published by the European Commission for consultation.  We can send in opinions, comments etc. up to the end of March of this year.  You can find the paper at the following address in over 20 different languages:

http://ec.europa.eu/employment_social/labour_law/green_paper_en.htm

There is a questionnaire that can be filled in on line - only in English, French and German.  Alternatively you can send a written response by email.

This is an opportunity to raise with the European Commission any issues around labour law and homeworkers.  The Green Paper is in line with other international discussions taking place around the topic, including important issues about the definition of workers and the scope of protection.  It also specifically deals with a range of employment relations from dependent to self-employed workers, and raises the issue of those who can be called economically dependent.

You may want to respond to the Green Paper individually, or encourage your trade union, women’s organisation or research body to do so.  It would be useful if you could send us copies of your views so that we can generate some discussion.  And it may be worth us sending a collective response, from the European Group on Homeworking at a later date.

The Green Paper includes a list of questions throughout the document.  Any response should be addressed to these questions.  However, here we raise some of the key issues drawn from past experience:  

Send us any ideas you have about this Green Paper.  We can post your comments on the website if you wish.  Email us at: info@homeworkersww.org.uk

Some Key Points for Discussion
1.  General
The current discussion seems to be around a new European term ‘flexicurity’ which implies a two-sided approach involving making employment law more flexible (creating flexible labour markets) in return for more social security.

As usual in this discussion, flexibility in employment often seems to mean a weakening of employment rights and there is an implied bargain of better social security for example at times of unemployment in return for fewer employment rights.

From the homeworkers’ perspective, however, there has never been any question about being flexible.  Flexibility is often intrinsic to homework, particularly when referring to supply of work.  The issue is still, for most homeworkers, extending employment rights to their more flexible work situation, and conversely, ensuring that social security provisions are more flexible to take into account what is often in irregular supply of work.

There is a useful document about the concept of flexicurity in general on the website of the Platform of European Social NGOs (http://www.socialplatform.org/)

2.  Key Questions from the Green Paper
a.  Segmented Labour Market
The Green Paper notes that there is a tendency to a division in the labour market between those who have permanent and full-time employment, with full employment rights, and those who are in ‘non-standard’ forms of employment without protection.

This has always been the case for homeworkers, with only a minority being included in employment and social security protection.  In the past, this has often been called ‘core’ and ‘peripheral’ workers.

The Green Paper notes that there is a growing number of different kinds of workers outside protection.  Many of these are professionals.  They are not treated as employees, but have varying types of employment or ‘commercial’ contracts: part-time, temporary, casual, free-lance, fixed-term and self-employed.

b.  Employment Relationships
The Green Paper discusses different kinds of employment relationships, and how different countries define them.  Some countries have a law defining the relationships, while others rely on case by case decisions in courts.

The Green Paper notes that all European countries have a definition of ‘dependent worker/employee’ and ‘self-employed’.  The dependent worker is defined by a relationship of subordination.  However, the self-employed are not specifically defined but are all those who are not dependent.

The Green Paper also discusses an in-between category which is sometimes called ‘economically dependent’.  It divides this group into two: those who should been seen as dependent, where they are falsely defined as not dependent; and those who are not subject to subordination, i.e. genuinely have more independence but are economically dependent, usually on one employer.

In discussions of this in-between group, homeworkers are not mentioned.  References are made to professionals and craftspeople, like skilled builders etc.

c.  Extending Employment and Social Protection
The Green Paper discusses the possibility of extending limited employment protection to some of the groups not currently protected.  This could be done by extending the law to include new groups, or by extending protection to all workers, whatever the employment relationship.  It also raises the issue of a minimum floor of rights for all workers.

d.  Protecting Homeworkers
Commenting on this paper is an opportunity to argue for extended rights for homeworkers which are appropriate for the real situation.

1.  In some cases, it is clear that protection should be extended to homeworkers, as dependent workers, even though they are working at home i.e. they are disguised waged workers.  This is sometimes difficult to implement in practice.

In the case of subcontracted work, protection should be extended to all those carrying out the work.  This way complicated arguments about status can simply be avoided.

An important issue for subcontracted workers is also that of responsibility along the chains.  Some big retailers have now accepted some responsibility for conditions along the chain of production, including subcontractors, by accepting codes of conduct of one kind or another.  There is a need for a legal provision for joint and several liability for conditions for workers  i.e. both the immediate employer or subcontractor, and those further up the chain, including the end retailer share legal responsibility.

2.  One of the main reasons why companies use homeworkers is that they are flexible.  This usually means that their work is irregular.  Employment and social rights should not be dependent on regular, continuous employment.  There should be some way in which such rights could be cumulative i.e. a homeworker can build up rights through work done over a certain period of time regardless of breaks or periods when there is no or little work.

3.  Because of the irregular nature of the work, many homeworkers get work from different employers at different times.  Too many definitions depend on continuous work for one employer.  A homeworker may get work from different agents or intermediaries either at the same time, or at different times.  This does not make her less economically dependent.

4.  Homeworkers may also do different kinds of work, in addition to homework, depending on what is available at different times of the year, or even at the same time.

For example, an urban homeworker may do homework and at the same time some part-time or casual work.  Rural homeworkers may do seasonal agricultural work.

Employment and social protection needs to take this reality into account and find some way of building up cumulative rights or bringing in a minimum floor of rights.

5.  Some homeworkers genuinely do not have an employer.  They may be marketing their own products or working for many personal customers.  These homeworkers are sometimes called own-account and do not have the resources or level of income of self employed business people.

A minimum floor of rights should include these homeworkers, as well as those where there is a degree of dependence on a company as employer.

6.  There has to be a clear benefit for homeworkers to declare their work if they are currently working the informal or unregulated labour market.  Most homeworkers have little alternative to work like this to survive.  If the result of formalising their work is that they lose income through taxation and insurance payments without a clear benefit, there is no incentive for them to declare their work.  The benefits system needs to operate in such a way that encourages homeworkers to formalise their work not penalise them.

7.  In general, a system of employment and social protection which is designed to give rights to those in permanent, full-time employment has little to offer homeworkers.  A more flexible system is needed which responds to their real situation.  This should not be seen as a trade-off with those who currently have rights but as an extension of these rights to flexible workers.

